
DEVELOPMENT CONTROL AND REGULATION 
COMMITTEE

Meeting date: 11 July 2018

From: Executive Director – Economy and 
Infrastructure

COMMONS REGISTRATION: - APPLICATION FOR 
REGISTRATION OF LAND AT BLENCARN PARK, ROCKCLIFFE 
AS A TOWN OR VILLAGE GREEN

1.0 EXECUTIVE SUMMARY

1.1 Cumbria County Council is the registration authority for town and village 
greens under the Commons Act 2006.

1.2 An application has been received from Rockcliffe Parish Council to 
register land at Blencarn Park, Rockcliffe as a town or village green. The 
Application was made under section 15(2) of the Commons Act 2006.

1.3 Section 15(2) specifies the legislative requirements for the registration of 
land as town or village green. For the application to be successful all 
statutory requirements must be met. Failure to meet one or more of the 
statutory requirements will result in the application being refused.

1.4 The purpose of this report is to request Members to make a decision as 
to whether the land should be added to the Council’s register of town 
and village greens.

2.0  POLICY POSITION, BUDGETARY AND EQUALITY 
IMPLICATIONS, AND LINKS TO COUNCIL PLAN

2.1 The relevant corporate theme is the creation and protection of a high 
quality environment for all.

2.2 This matter is a decision-making process of a quasi-judicial nature. 
There should be no policy or political consideration given and any 
potential financial implication should be ignored.

3.0 RECOMMENDATION

3.1 It is recommended that the Committee reject the application on the 
ground that the statutory requirements contained at section 15(2) of the 
Commons Act 2006 have not been met.



4.0 BACKGROUND

4.1 On 22nd August 2013 Cumbria County Council as registration authority for 
town and village greens, received an application (“the Application”) from 
Rockcliffe Parish Council (“the Applicant”), for the registration of approximately 
0.463 hectares of land at Blencarn Park, Rockcliffe (“the Application Land”) as 
a new town or village green under Section 15 of the Commons Act 2006 (“the 
2006 Act”). A copy of the Application is attached to this report at Appendix 1.

4.2 The Application Land is located at the centre of a housing estate.  A plan 
showing the Application Land outlined in red is attached to this report at 
Appendix 2.

4.3 The Applicant submitted the following evidence in support of the Application:

 5 user evidence questionnaires

 13 user evidence letters

           A copy of the supporting evidence is attached to this report at Appendix 3.

4.4 A Land Registry search confirms that Carlisle City Council is the registered 
proprietor of the western part of the Application Land and the Riverside Group 
is the registered proprietor of the eastern part of the Application Land.  Copies 
of the Land Registry Titles are attached to this report at Appendix 4.

4.5 The Application was deemed to have been duly made and advertised in the 
Cumberland News on 24th August 2016. Notices were also placed on the 
Application Land and sent to all relevant parties in accordance with the 
Commons Registration (England) Regulations 2014 (“the 2014 Regulations”).  
Anyone who wished to object to the Application had until 7th October 2016 to 
do so in writing. 

4.6 No objections were received.

The Law

4.7 The criteria which must be met for an application to add land to the register of 
town and village greens to be successful are set out in section 15 of the 2006 
Act.

4.8 Section 15(C) of the 2006 Act states: 

Registrations of Greens – Exclusions; The right under Section 15(1) to apply 
to register land as a town or village green ceases to apply if an event specified 
in the first column of the Table set out in Schedule 1A has occurred in relation 
to the land (“a trigger event”).

Carlisle City Council and the Planning Inspectorate have confirmed that they 
were not aware of any such trigger event at the time the Application was 
submitted, and therefore the Application has not been rejected on these 
grounds.



4.9 The Application is made under Section 15 (1) of the 2006 Act which states:

“Any person may apply to the commons registration authority to register land 
as a town or village green if subsection 2… applies”

4.10 Section 15(2) provides that a town of village green has come into existence 
where:

“a) a significant number of the inhabitants of any locality, or of any 
neighbourhood within a locality, have indulged as of right in lawful 
sports and pastimes on the land for a period of at least 20 years; and

b) they continue to do so at the time of the application.”

4.11 The statutory conditions referred to in Section 15 (1) and (2) above can be 
broken down as follows:

i. A significant number; 

ii. of the inhabitants of any locality or any neighbourhood within a 
locality;

iii. have indulged as of right;

iv. in lawful sports and pastimes;

v. on the land; 

vi. for a period of at least 20 years and continue to do so at the 
time of the application. 

4.12 For land to qualify as a town or village green under the 2006 Act, evidence 
must be submitted to satisfy all of the criteria identified in i to vi above. Failure 
to meet any one of the tests means that the Application Land is not legally a 
green and cannot be registered as such.

The Application of the law to the facts and evidence of the application: 

4.13 The Application complies with the formal requirements as to form and content 
contained in the 2006 Act and 2014 Regulations.

4.14 The statutory criteria as set out above are considered in relation to the 
Application as follows:

i. A significant number:

The meaning of “a significant number” was provided in the McAlpine 
Homes case where Mr Justice Sullivan said that “the number of people 
using the land in question had to be sufficient to indicate that their use 
of the land signifies that it is in general use by the local community for 
informal recreation, rather than occasional use by individuals as 
trespassers.”1

The population of Rockcliffe at the time of the 2011 census was 779. 
The Application is supported by user evidence questionnaires from 5 

1 R (on the application of McAlpine Homes) v Staffordshire County Council [2002], EWHC



residents. In addition, the Applicant provided simple user evidence 
letters from a 9 further residents and 4 letters from the same residents 
as had completed user evidence questionnaires. The said letters 
contain no dates, little by way of description of the sports and pastimes 
and no information as to frequency of use. The Applicant was invited by 
us to submit further evidence on several occasions in 2015 and 2016, 
but has not done so. On 15th June 2016 the Applicant requested that 
the Application be progressed on the evidence that had been provided 
to date. I consider that the evidence provided is insufficient to show that 
a significant number of the inhabitants of Rockcliffe have used the 
Application Land as a town or village green and therefore, in my 
opinion, this element of the criteria is not satisfied.   

ii. of the inhabitants of any locality, or of any neighbourhood within a 
locality: 
The Applicant provided a map which identifies the locality or 
neighbourhood as the whole of Rockcliffe. The Courts have defined a 
‘locality’ as being an area capable of being defined by reference to 
some division of the country known to the law. Whereas Rockcliffe is 
not, in a legal sense, a locality, it does qualify as a neighbourhood. 

iii. Have indulged as of right: 

“As of right” is a legal term meaning that for the land to become a town 
or village green it must be used without force, without secrecy and 
without permission. Permission can be express or implied and implied 
permission does not have to be communicated to the users2. 

The western part of the Application Land is owned by Carlisle City 
Council and the eastern part is owned by The Riverside Group Limited. 
Carlisle City Council was the owner of the whole of the Application 
Land for the first 9 years of the claimed 20-year period (1993 to 2013). 
In 2002 Carlisle City Council transferred the eastern part of the land to 
Carlisle Housing Association. In 2010 that part of the land was acquired 
by the Riverside Group Limited. As a local authority, Carlisle City 
Council is a creature of statute and their role is defined in numerous 
different Acts of Parliament, it is unable to act unless given the power to 
do so by legislation and it can only hold land for certain prescribed 
purposes. We made enquiries as to the nature of that ownership. 
Carlisle City Council confirmed that the Application Land was acquired 
in two parcels, one on 18th April 1964 and the other on 28th June 1965. 
Both parcels were acquired for housing purposes. Outline consent was 
granted to the Border Rural District Council for housing in 1971.  The 
contemporaneous Officer Report states that the western part of the 
Application Land would be “laid out as landscaped open space to 
benefit both the existing village and the new development”. 
  
The Supreme Court in the Barkas case held that that land could not be 
registered as a town and village green where its use by the public was 
permitted by statute.3

2 R (Newhaven Port and Properties Ltd) v East Sussex County Council & Anor [2015] UKSC 7
3 R (Barkas) v North Yorkshire County Council & Anor [2014] UKSC 31

http://ukscblog.com/new-judgment-r-newhaven-port-properties-ltd-v-east-sussex-county-council-anor-2015-uksc-7/
http://ukscblog.com/new-judgment-r-barkas-v-north-yorkshire-county-council-another-2014-uksc-31/


Carlisle City Council is of the opinion that the land was designated as a 
public open space under the Open Spaces Act 1906, however, it was 
unable to provide documentary proof to confirm this.

As the land is held for housing it may be that it was allocated as a 
recreation ground under section 12(1) of the Housing Act 1985, 
however, the consent of the Secretary of State is required in order for 
the land to be allocated as such. Carlisle City Council was unable to 
confirm whether such consent was obtained.

The lack of documentary evidence relating to the status of the land 
means that the registration authority cannot be sure that the use of land 
was permitted by statute, however, the approach set out by Lord 
Carnwath in Barkas with regard to the “as of right” test requires “the 
appropriate inference to be drawn from the circumstances as a whole”.

Documentation provided by Carlisle City Council in relation to the 
development of Blencarn Park estate shows that part of the Application 
Land was set in the planning application to be laid out as a landscaped 
open space. 
The land is identified in the Carlisle District Local Plan [2001] under 
policy LC3 as Amenity Open Space.  It is mown grass with a footpath 
crossing it, and has lighting columns and seats on it.
Carlisle City Council has confirmed that the Council maintains that part 
of the Application Land which is still in their ownership as a public open 
space.

Having taken all of the above into consideration, I am of the opinion 
that this element of the criteria is not satisfied because for a material 
part of the claimed period there appears to have been an implied 
permission from Carlisle City Council to use the Application Land and 
therefore the use was not “as of right”.  

A copy of documentation provided by Carlisle City Council is attached 
at Appendix 5 to this report.

iv. In lawful sports and pastimes: 

The purpose, for which the Application Land has been used, as 
evidenced by the documentation provided by the Applicant, can 
generally be summarised as informal recreational activities, team 
games and community activities. In my opinion, this element of the 
criteria is satisfied.

v. On the land:

The evidence shows that the above described sports and pastimes 
have taken place on the Application Land. In my opinion, this element 
of the criteria is satisfied.

vi. For a period of at least 20 years: All five people who completed user 
evidence questionnaire Forms claim to have used the land for over 20 
years and up to the date of the application. User evidence letters do not 
provide information as to the period of use. I accept that the use of the 
Application Land extended well beyond the statutory period of 20 years 
and consider this element of the criteria to be satisfied. 



Oral Representations

4.15 The 2014 Regulations state that: Method of determining applications and 
proposals

27(1) The determining authority must, in determining any application or 
proposal, take into account— 

(d) any oral representations made by any person in accordance with 
paragraph (7); 

27(6) Paragraph (7) applies in relation to any application or proposal which the 
determining authority decides to determine without holding a public inquiry or 
(where the Planning Inspectorate is the determining authority) a hearing in 
accordance with regulation 32. 

27(7) The determining authority— 

(a)may not refuse an application without first offering the applicant an 
opportunity to make oral representations; and

(b)may not grant or refuse an application or proposal without first offering any 
person (other than the applicant) for whom the grant or refusal (as the case 
may be) would represent a determination of that person’s civil rights an 
opportunity to make oral representations.

4.16 On 19th May 2017 I wrote to the Applicant informing them that I was minded to 
recommend that the application be rejected, outlining the reasons and inviting 
the Applicant to make oral representations. The Applicant did not respond to 
the invitation and was informed that the registration authority would proceed to 
the determination of the application as it currently stands.

5.0 LEGAL IMPLICATIONS

5.1 The Council has a statutory duty to keep a register of Town and Village 
Greens.  The Council’s Constitution at Part 2G 2.1) f) i) delegates this 
responsibility to the Development Control and Regulation Committee.

5.2 In considering the Application, Members must consider all of the evidence 
available to them, and must be satisfied that the evidence shows that each 
aspect of the statutory conditions set out in section 15 of the 2006 Act have 
been met.  The burden of proof in this regard is firmly upon the Applicant to 
provide the required evidence.  The standard of proof to be applied is the 
usual civil standard “on the balance of probabilities”, i.e. it must be more likely 
than not.

5.3 The role of this Committee is to reach its own determination on the matters of 
fact and law arising as a result of the Application.  It is for Members to 
determine the Application fairly, putting aside any considerations of the 
desirability of the land being registered as a town or village green or being put 
to other use.



5.4 The Committee is not bound to follow the Recommendation; providing that in 
reaching its decision it applies the correct legal principles and duly considers 
the evidence.  Therefore Members are free to accept or reject any of the 
Recommendations in the report.  If the members reject the Officer’s findings 
and decide either not to determine the Application or to accept the Application 
and add the Application Land to the register of town or village greens, the 
Committee should set out their reasons at the meeting.

5.5 There is no right of appeal against a Committee decision.  The route for any 
challenges would be via judicial review in the High Court, where the issue 
would be whether the Committee had misdirected itself in law.  Should a 
judicial review application be successful, the Council would be obliged to re-
determine the Application, a successful judicial review application would not of 
itself determine that the Application Land was or was not a town or village 
green.

5.6 All other legal considerations, issues and implications have been addressed 
within the detail of the report.

6.0 OPTIONS

6.1 The Committee may accept or reject the Recommendation.

6.2 If the Recommendation is accepted the register of town or village greens will 
remain unchanged.

6.3 If the Recommendation is rejected the Registration Authority will give effect to 
the determination by registering the Application Land, which will entail the 
addition of a new entry in the register of town or village greens and the 
preparation of a fresh edition of the register map showing the Application Land 
marked as a registered town or village green.

6.4 Members should note that the decision of the Committee in relation to an 
application to correct the register is a legal decision and is not a matter of 
policy or discretion. 

7.0 CONCLUSION

7.1 I am of the opinion that the evidence that has been provided by the Applicant 
does not satisfy the criteria set out in section 15 (2) of the 2006 Act.

7.2 The Application is supported by 5 user evidence questionnaires and 13 user 
evidence letters. I consider that this represents insufficient evidence to satisfy 
the criterion that a significant number of the inhabitants of the locality used the 
Application Land.

7.3 The documents received from Carlisle City Council relating to the 
development and maintenance of the Application Land show that it was 
originally laid out as open space by the Border Rural District Council, identified 
as Amenity Open Space in Carlisle District Local Plan [2001] and part of the 
land was maintained as such by Carlisle City Council throughout the relevant 
20 year period. I am of the opinion that, for a material part of the 20-year 
period claimed, there has been an implied permission from Carlisle City 
Council to use the Application Land for recreation and, therefore, the use of 
the land is not “as of right”.



7.4 I consider it reasonable that this Committee resolve that the Application be 
rejected and the Application Land is not added to the register as a new town 
or village green.

Dominic Donnini
Executive Director – Economy and Infrastructure 
25th June 2018

APPENDICES

Appendix 1 – Application Form
Appendix 2 – Application Plan
Appendix 3 – Evidence submitted by the Applicant
Appendix 4 – Land Registry Documents
Appendix 5 – Documentation provided by Carlisle City Council

IMPLICATIONS

Staffing: None
Financial: There would be cost implications in the event of an application 

for judicial review, however the Council is the registration 
authority and therefore has a statutory duty to decide 
applications.

Property: None
Electoral Division(s): Longtown
Human Rights: The Council as registration authority has to make a decision in 

accordance with the law and in particular with the provisions of 
the 2006 Act, given these legal criteria a decision must reflect the 
legislation despite any other rights of individuals.

PREVIOUS RELEVANT COUNCIL OR EXECUTIVE DECISIONS

No Previous relevant decisions

CONSIDERATION BY OVERVIEW AND SCRUTINY

Not considered by Overview and Scrutiny
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